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HANSEN, Gircuit Judge.

WIlliamHenry Hester, Billie Dean Sullivan, and Thomas Al l en, al ong
with several others, were charged with participating in a conspiracy to
manuf acture and to distribute nethanphetanmine. In this direct crimnal
appeal, Hester, Sullivan, and Allen challenge their convictions and
sent ences, asserting that the district court! committed several errors.
We affirm

The Honorable Russell G. Clark, United States District Judge for the Western
District of Missouri.
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Viewing the evidence in the Iight nost favorable to the verdicts, a
reasonabl e jury could have found the followi ng facts. The conspiracy at
issue in this case began when Randy Shultz and Lorinda Mason? agreed to
manuf acture their own nethanphet anm ne because they were nethanphetani ne
users having difficulty obtaining it fromother sources. They obtained a
reci pe and col |l ected the necessary supplies, including ether gathered from
cans of starting fluid, sodiumnetal, and Sudafed pills. In April 1995,
after the supplies had been gathered, defendant Billie Sullivan cane to the
residence to teach Shultz and Mason how to nanufacture nethanphetam ne.
On that first occasion, they nmanufactured approxi mately an ounce or two of
nmet hanphet am ne. Mason took pictures of Shultz and Sullivan proudly
displaying their newy manufactured nethanphetanine, and then they
distributed it anmbng thensel ves. Mason and Shultz kept half, and Sullivan
took the remaining half with him when he |eft. Bet ween April and June
1995, Sullivan hel ped manuf act ure net hanphetamine with Shultz four or five
times. Wienever they manufactured it together, Sullivan kept half of what
was produced.

On June 28, 1995, |aw enforcenent officers executed an arrest warrant
for Shultz at his residence. Wiile the officers were inside the hone, they
conducted a security sweep and di scovered the nethanphetam ne | aboratory.
They obtai ned a search warrant for the property and conti nued investigating
the activities on the property. The net hanphetanine activities on the
property sl owed down inmedi ately, but the operation continued. A few days
| at er, Shultz and defendant Thomas Allen began manufacturing
nmet hanphetanmi ne again at Shultz's residence. Mason noved out of the
property for a brief tinme but noved back in August 1995.

“Mason pleaded guilty prior to the trial and testified on behalf of the government,
providing detailed descriptions of the nature and scope of the conspiracy.
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Al'so in August 1995, Allen and his four children noved into the Shultz
resi dence and Mason testified that she, Shultz, and Allen agreed to use
Allen's four children as a front for the nethanphetani ne operation to make
it appear that Shultz no longer lived there. They noved the manufacturing
lab out to the barn at this point. Allen hel ped cook the nethanphetani ne
on occasion and al so supplied Shultz with sodiumnetal, starting fluid, and
other chemicals. Sodium netal was one of the nmain ingredients in these
early operations, but it was difficult to obtain.

In the Fall of 1995, Shultz began paying Janes Carter to supply sone
needed i ngredients. Carter was a nmet hanphet ani ne user, and by May or June
of 1996, he was also helping Shultz cook the nethanphetani ne. Anot her
supplier was John Gray. Mason testified that she believed John Gray was
obt ai ni ng sodi um netal from defendant WIliam Henry Hester, because she
once saw (GGay obtain sodiumnetal at a house where she later visited Hester
and his wife.

Hester testified that he was a nethanphetani ne addict, that he had
once traded sodiumnetal to Gay in exchange for nethanphetamn ne, and that
Gay introduced himto Shultz in April 1995. |In July 1995, Hester went to
work for Shultz on the farmin exchange for a little noney and all the beer
and net hanphetani ne he wanted. Mason testified that Hester also
participated in the nmanufacturing operation. Hester devel oped a nethod for
qui ck-dryi ng the net hanphetam ne. Hester noved onto the Schultz farmwth
his wife and two children in Novenber or Decenber 1995. Wile they were
living there, Mson took photographs of Hester and his fanmly nenbers
including his two small children, in the presence of large platters of
net hanphet ami ne.

In January 1996, Shultz, Mason, and Sullivan discovered a new
manuf acturing nethod, using lithiumnetal obtained fromlithiumbatteries
instead of the difficult to obtain sodiumnmnetal they had been using. Mason
testified that they all thought this new nethod woul d enable themto nake
a lot of noney. After this discovery, they were able to nake
net hanphet ami ne once or twice a week. Hester testified he was aware



that many people were conming and going at the Shultz farm to purchase
net hanphet amni ne.

Hester had a set of the conspirators' recipes, but he did not remain
active in the cooking process. I nstead, he becane the |ook-out nman and
provided security for the operation. While the cooks were manufacturing
net hanphet am ne, Hester woul d scan police radios to detect police activity
and watch for people comng onto the property with the aid of binoculars
and night vision equipnent. Shultz's sister, Cheri, who distributed
net hanphet am ne obtai ned from her brother, said she observed Hester acting
as the | ookout man for the nethanphetanm ne operation

Gary Vest was a nethanphetamni ne user supplied by his half-sister,
Patricia Bristol. Shultz was Bristol's source of nethanphetani ne. Vest
began participating in the conspiracy by obtaining supplies, and he once
acconpani ed Hester and Shultz on a delivery of nethanphetamnm ne to soneone
at a garage in Springfield, Mssouri. Vest once experienced Hester acting
as the security for the operation. On that occasion, Hester threatened
Vest with a gun when he thought Vest was taking nethanphetanine from
Shultz's bedroom wi t hout perm ssion

Hester admtted that he was sonewhat of a | ookout person. He said he
entered this role because he feared soneone might try to take his children
and use themin an effort to get at the nethanphetanine. Hester nmintained
his only interest as a | ookout was to protect his famly. He asserted he
was a nere user and not part of the conspiracy to distribute or to
manuf act ure net hanphet an ne.

In March 1996, officers arrested Shultz and WMason and executed
addi tional search warrants. They sei zed photographs of the defendants
proudly displaying the nethanphetanine they had manufactured. The
phot ographs were taken at Shultz's residence and pictured Shultz, Sullivan,
and Hester with platters full of nethanphetani ne. Hester's two small
children are also shown in sone of the pictures



along wi th weapons and net hanphetanine. Oficers also seized ingredients
and recipes for making nethanphetanine, a notebook describing the
net hanphet ami ne production processes, a night vision device, and a |ist of
police radio frequencies, anpong ot her things.

Count one of the third superseding indictnent charges Shultz, Mason
Hester and his wife, Allen, Sullivan, Bristol, Vest, and Carter wth
engaging in a conspiracy to manufacture and to distribute nethanphetani ne,
in violation of 21 U S.C. 8§ 841(a)(1l) and 21 U S.C. § 846 (1994). The
remai ning four counts of the indictnent were single counts agai nst Shultz,
Hester's wife, and Carter, charging themwith attenpting to manufacture
net hanphetamine. Prior to trial, Shultz, Mson, Bristol, and Vest pl eaded
guilty to count one. Hester's wife pleaded guilty to a mnmi sdeneanor charge
of possession of a controlled substance.

Hester, Sullivan, Allen, and Carter proceeded to trial. The jury
convicted Hester and Sullivan of count | but could not reach a verdict as
to Allen and Carter. Subsequently, Carter pleaded guilty to a different
charge (use of a comunication facility in the commssion of a drug
trafficking offense). Following a retrial of Allen, a jury convicted him
of the count one conspiracy. The district court sentenced Hester to a 360-
nmonth term of inprisonnent, sentenced Sullivan to a 121-nonth term of
i mprisonnent, and sentenced Allen to a 188-nonth termof inprisonnent; each
sentence to be followed by a five-year period of supervised rel ease.

In this appeal, Hester contends that the district court erred by
refusing to give an instruction on his theory of defense, by naking a
prejudicial statenent to the jury, and by allow ng certain photographs to
be admitted depicting his minor children in the presence of illegal
substances. Sullivan argues that the district court erred by failing to
grant his notion for judgnment of acquittal because a variance existed
bet ween t he superseding indictnent and the proof, and because the evidence
at trial failed to denonstrate that Sullivan agreed to the common purpose
of the single conspiracy.



Finally, Allen challenges his sentence, arguing that the district court
failed to rule on his objections to the presentence report.

.
A.  Hester's Appea

Hester first contends that the district court erred by refusing to
give an instruction on his requested theory of defense. Hester's theory
of defense was that he was a nere user of nethanphetani ne, not a nenber of
the conspiracy to manufacture or to distribute. He proffered Instruction
F, which would have instructed the jury that a nere buyer-seller
rel ati onshi p does not establish a conspiracy. The district court rejected
this instruction, and Hester contends that this precluded himfrom proving
hi s defense theory.

W review the adequacy of instructions by considering themas a whol e,
and we grant the district court broad discretion in forrmulating appropriate
jury instructions. United States v. Kouba, 822 F.2d 768, 770 (8th Cir.
1987). A defendant is entitled to an instruction explaining his defense
theory if the request is tinely, the proffered instruction is supported by
the evidence, and the instruction correctly states the law. United States
v. Wqggins, 104 F.3d 174, 176 (8th Cr. 1997).

Relying on United States v. Prieskorn, 658 F.2d 631 (8th Cr. 1981),
Hester proffered a proposed instruction stating, "the rel ationship between
a buyer and seller of drugs does not alone establish a conspiracy."
(Hester's App. at 122.) The district court properly refused to include
this instruction because it was not supported by the evidence. In
Pri eskorn, where we held the instruction should have been given, there was
evi dence that the defendant nade only a single purchase of cocaine, that
he had made no prior agreenent to purchase cocaine, and that he did not
know the other alleged conspirators prior to that single purchase. 658
F.2d at 636. To the contrary, in the present case, Hester's own testinony
denonstrates that he knew t he conspirators,




knew t hey were manufacturing net hanphetanine, lived with themfor the very
pur pose of obtaining nethanphetanine on a regular basis, was the | ookout
man for the operation, and had a standing agreenent to receive all the
net hanphet ami ne he wanted. W have held that "[t]he Prieskorn instruction
is not appropriate when there is evidence of nultiple drug transactions,
as opposed to a single, isolated sale." Wggins, 104 F.3d at 177; United
States v. Figueroa, 900 F.2d 1211, 1216-17 (8th Cr.), cert. denied, 496
US 942 (1990). The evidence does not support Hester's proposed
i nstruction because no reasonable juror could have believed that he was in
a nere one-time buyer-seller relationshinp.

Additionally, the instructions given provided the jury with anple
opportunity to conclude, consistent with Hester's defense, that he was not
a knowi ng nenber of the conspiracy. Instruction No. 21 provided in part
as foll ows:

You should understand that nerely being present at the
scene of an event, or nerely acting in the same way as others
or nerely associating with others, does not prove that a person
has joined in an agreenent or understanding. A person who has
no know edge of a conspiracy but who happens to act in a way
whi ch advances sone purpose of one, does not thereby becone a
menber .

(Hester's App. at 108.) This instruction sufficiently presented Hester's
def ense. The district court's choice of instructions adequately and
correctly covered the substance of Hester's defense that his nere presence
and actions as an addi ct, which nay have been consistent with sone purpose
of the conspiracy, did not necessarily indicate that he was a nenber of the
conspiracy.® Hester's requested instruction was not supported

3Ample evidence also existed here for the district court to give an instruction
alowing the jury to conclude that Hester's standing agreement to receive all the drugs
he needed was part of a continuing relationship, which may be properly viewed as
proof that he was a coconspirator in the drug distribution conspiracy. See United
States v. Fregoso, 60 F.3d 1314, 1327 (8th Cir. 1995) (citing with approval the
buyer/sdler relationship ingruction from United States v. Cabbell, 35 F.3d 1255, 1259
n.1 (8th Cir. 1994), which includes language that multiple drug purchases "as part of
a continuing buyer/seller relationship® may be proof that the defendant is a
cocongpirator in the drug distribution conspiracy). The district court could have given
thisinstruction, but did not.




by any evidence in the record, including his own testinony. W conclude
that the district court did not abuse its discretion by refusing to give
Hester's proposed theory of defense instruction.

Hester's second argunent is that the district court erred by making
an inproper and prejudicial statenent to the jury. Early in the trial,
def ense counsel objected to hearsay statenents of alleged coconspirators
offered by Lorinda Mason, whose testinony detailed the nature of each
defendant's involverment in the conspiracy. At one point during her
testinony, the district court stated the foll ow ng:

I think the governnment has proven that Hester and Allen were
nmenbers of the conspiracy by the preponderance of the evidence,
so any statenents previously adnmtted nade by either Shultz,
Mason or Sullivan will be admi ssible as to Hester and Allen.

(Trial Tr. at 80-81.) Inmmediately, out of the presence of the jury, Hester
sought a mistrial on the basis of the court's comment. The district court
denied the notion for a mistrial, responding that it believed it had only
commented that "the evidence presented by the governnent showed that the
jury could find that Hester was a nmenber of the conspiracy." (ld.) Then,
in the presence of the jury, the district court nmade the follow ng
st at enent :

Menbers of the jury, if | stated that the governnment had proven
that Hester and Allen were nenbers of the conspiracy, |
m sspoke. Al | said was there was sufficient evidence for the
jury to deternine that Hester and



Allen were nenbers of the conspiracy. Wether or not Hester and All en were
nmenbers of the conspiracy is for the jury to determne, not the court.

(ld. at 82.)

The next norning, Hester and Allen renewed their notions for mstrial
which the court again denied. At the close of evidence that day, the
district court again cautioned the jury as follows:

Now, in regard to out-of-court statenent[s] or acts of
al |l eged co-conspirators, it's for the Court to determ ne the
adm ssibility of such statenents or acts. |It's for the jury to
determ ne just who was a nenber of the conspiracy.

Now, if by any chance yesterday | instructed the jury that
t he governnent had proven that Thomas Allen and WIIliam Henry
Hester were co-conspirators with Randy Allen Shultz and Lorinda

Mason, that was a nisstatenent. I think |I told you that
yesterday afternoon. And as | stated earlier, it's for the
Court only to determine the admssibility of evidence. It's for
the jury to nake a determination who -- fromthe out-of-court

statenents and acts who are nenbers of the conspiracy.

Now, is there anyone on the jury that doesn't understand
the instruction? |If so, raise your hand.

Al right. | think everybody understands the instruction.

(Trial Tr. at 368.)

The district court's sua sponte ruling on the adnmissibility of
coconspirator evidence before the jury, which included a statenent that the
evi dence was sufficient to find by a preponderance of the evidence that
Hester and Al en were nenbers of the conspiracy, was indeed an unfortunate
error. In United States v. Bell, 573 F.2d 1040, 1044 (8th Cr. 1978), we
held that the district court should rule on the admi ssibility of
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a coconspirator's statenent on the record but out of the hearing of the

jury. See Fed. R Evid. 104(c). Nevert hel ess, we believe that the
district court's comment was not so prejudicial as to require a mistrial
or reversal in this case. The district court imediately offered a

curative instruction, admtting that it msspoke and that the jury nust
deci de whet her the defendants were actually nenbers of the conspiracy. The
next day, the district court again offered a curative instruction, after
renewed notions for mstrial, stressing the duty of the court to rule on
the adm ssibility of evidence and the duty of the jury to determ ne who was
part of the conspiracy.

We have noted that the Bell procedures are flexible. United States
v. legato, 682 F.2d 180, 183 (8th Cir.), cert. denied, 459 U S 1091
(1982). Specifically, we have held that errors of ruling on the
adm ssibility of a coconspirator's statenent before the close of all
evidence and errors of naking the admissibility determnation in front of
the jury do not necessarily result in reversible error. 1d. Wile in this
i nstance, the district court did state, to Hester's prejudice, that the
governnent had proven by a preponderance of the evidence that he was a
nmember of the conspiracy, the court imediately corrected the mstake
(after a conference at the bench) by admitting that the court nmi sspoke
The district court then correctly instructed the jury that it was the
court's duty to determne the adm ssibility of the evidence and the jury's
duty to determne credibility and who were the nenbers of the conspiracy.
Hester argues that the court's curative instructions cane too |ate, but we
di sagr ee. The district court believed that the jurors understood the
curative instruction. Additionally, the conmment and the curative
instruction also applied to defendant Allen, yet the case against Allen
resulted in a hung jury at the first trial. Apparently, the jury did not
feel conpelled by the court's comment to conclude that Allen was a nenber
of the conspiracy. W are convinced that the district court's curative
instructions were sufficient to purge any prejudicial effect of the court's
earlier msstatenent, rendering the error harnless. See id.
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Finally, Hester argues that the district court erred by pernmtting the
governnment to admit into evidence certain prejudicial photographs,
depicting Hester's mnor children in the presence of illegal drugs and
weapons. The district court denied Hester's notion in |limne, which
attenpted to exclude two photographs. One photograph shows Hester hol di ng
his young son, who appears to be holding a handgun. On a table in the
forefront of the photograph is a large platter full of a white powdery
subst ance, which Mason testified was freshly nanufactured nethanphet ani ne.
Anot her phot ograph shows Hester's wife holding their young daughter in
close proximty to a platter of nethanphetani ne.

"Atrial court has discretion to admt a rel evant photograph unl ess
it is 'so gruesome or inflammatory that its prejudicial inpact
substantially outweigh[s] its probative value.'" United States v.
Davi dson, 122 F.3d 531, 538 (8th Cr.) (quoting United States v. Petary,
857 F.2d 458, 463 (8th Cir. 1988)), cert. denied, 118 S. C. 639 (1997).
A district court has broad discretion when ruling on the adm ssibility of
evidence. United States v. More, 38 F.3d 977, 981 (8th Cir. 1994). W
will not reverse the district court's decision regarding the adm ssibility
of evidence absent a clear abuse of discretion. MCrary-El v. Shaw, 992
F.2d 809, 811 (8th Cir. 1993); see also United States v. Burton, 485 F.2d
715, 717 (8th Gr. 1973) ("The adnmissibility of photographs is left to the
sound di scretion of the trial court and will not be overturned except for
a clear abuse of discretion" (internal quotations omtted)). "I'n the
context of a conspiracy trial, district courts have particularly broad
discretion in deternmning the nature of evidence to be admitted.” United
States v. Scott, 64 F.3d 377, 381 (8th Cr. 1995).

The phot ographs at issue were relevant to defining Hester's role in
t he conspiracy. The pictures were not taken by the governnent but by
coconspirators during the course of the conspiracy, and the governnent
sei zed them pursuant to valid search warrants. The pictures show Hester
casually holding a child and proudly displaying |arge anounts of
net hanphet ami ne, which is consistent with the
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governnent's theory that he was knowi ngly involved in the conspiracy to
manufacture and to distribute. The pictures serve to refute Hester's claim
that his only invol venment was as a nere user. The pictures show himwth
| arge quantities of nethanphetani ne, consistent with distribution not
personal use. The fact that his wife and children are in the pictures
denonstrates his confort with handling | arge amounts of nethanphetam ne in
his home with the conspirators, tending to refute his claimthat he was not
part of the conspiracy. The pictures are prejudicial because Hester
allowed hinself and his children to be photographed in this context
however, they are not unfairly prejudicial and the probative value of the
phot ogr aphs outwei ghs the prejudicial effect. See Fed. R Evid. 403. The
district court did not clearly abuse its discretion by pernmtting the
adm ssibility of the challenged phot ographs.

B. Sullivan's Appeal

Sul l'ivan contends that the district court erred in denying his notion
for judgment of acquittal because there was insufficient evidence to
support the conclusion that Sullivan was a nenber of the conspiracy to
manuf acture or to distribute nethanphetani ne.

Qur standard of reviewon this issue is quite narrow. W
review the denial of a notion for judgnent of acquittal based
upon sufficiency of the evidence by viewi ng the evidence in the
light nost favorable to the verdict. W give the governnent the
benefit of all the reasonable inferences that could logically
be drawn fromthe evidence. W nust uphold the verdict if the
evi dence so viewed is such that there is an interpretation of
the evidence that would all ow a reasonabl e-ninded jury to find
t he defendant guilty beyond a reasonabl e doubt.

United States v. Snmith, 104 F.3d 145, 147 (8th Cr. 1997) (internal
guotations and citations onitted).
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Sul l'i van argues that he provided his nethanphetani ne manufacturing
know edge to Shultz and Mason only for their personal use, not for the
| arge-scal e distribution that becanme the object of the conspiracy at issue
inthis trial. Sullivan argues that he did not agree to participate in the
singl e conspiracy which was ultimtely proven at trial

In count | of the third superseding indictnent, the governnent charged
Sullivan and all of the defendants with knowingly and intentionally
conspiring to manufacture and to di stribute nethanphetam ne, from at |east
as early as June 1995 through about July 10, 1996. At trial, the district
court instructed the jury that it was not necessary for the government to
prove both a conspiracy to manufacture and a conspiracy to distribute, as
| ong as the jury unani nously agreed upon which of the two of fenses was the
obj ect of the conspiracy. The district court also instructed the jury that
the indictnent charged the defendants with one single conspiracy, and if
Sullivan was not a nenber of the single conspiracy charged in the
i ndi ctrent but of sone other conspiracy between only himand Shultz, then
he could not be found guilty of this charge.

"Whet her a single conspiracy or nmultiple conspiracies exists is a
guestion of fact for the jury to decide." United States v. Robinson, 110
F.3d 1320, 1324 (8th Cir.), cert. denied, 118 S. C. 432 (1997). "If the
record contains evidence from which the jury could find one overall
agreenent to conmmit an illegal act, the evidence establishes a single
conspiracy." United States v. Regan, 940 F.2d 1134, 1135 (8th G r. 1991).
To prove that a defendant was a nenber of a conspiracy to nmanufacture or
to distribute illegal drugs, the governnent nust denonstrate (1) that there
was a conspiracy, i.e., an agreenent to manufacture or to distribute, (2)
that the defendant knew of the conspiracy, and (3) that the defendant
intentionally joined the conspiracy. United States v. Jones, 101 F.3d
1263, 1267 (8th Gr. 1996), cert. denied, 117 S. C. 1346 (1997), and cert.
denied, 117 S. C. 1966 (1997).
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Consi dering the evidence in the light nost favorable to the verdict,
we conclude that the governnment presented sufficient evidence from which
a reasonable jury could find that fromthe very beginning, Sullivan was a
nmenber of the conspiracy to nmanufacture and to distribute nethanphetani ne.
In April 1995, Sullivan went to the Shultz residence and taught Shultz how
t o manuf acture nethanphetanine. He and Shultz cooked the first batch of
net hanphet am ne, whi ch produced approxi mately an ounce or two. He appeared
with Shultz in a photograph, together showi ng off the nethanphetam ne they
had produced. After manufacturing it, he and Shultz then divided the
net hanphet am ne between thenselves -- one-half to Sullivan and one-half to
Shultz and Mason. This act of delivery and transfer anounts to
distribution by Sullivan (and by Shultz as well), even if Shultz and Mason
planned to use it only for personal use. The term"distribute" is defined

by 21 U S.C 8§ 802(11) to nean, "to deliver . . . a controlled substance."
"Deliver" nmeans the "actual, constructive, or attenpted transfer of a
control l ed substance." 21 U S.C. § 802(8). "Sharing drugs w th another
constitutes ‘'distribution' under § 841(a)(1)." United States v.

Washington, 41 F.3d 917, 919 (4th Cir. 1994) (citing United States v.
Ramrez, 608 F.2d 1261, 1264 (9th Gr. 1979)). See also Fregoso, 60 F.3d
at 1325 (distribution of cocaine occurs when one gives cocai he to anot her
-- no sale is required to violate the distribution prong of the statute).
Additionally, fromthe anmounts produced and kept by Sullivan, a jury could
infer that he intended to further distribute his share of the
net hanphetamine. Sullivan returned to the Shultz residence for the purpose
of manufacturing net hanphetam ne four or five nore tines between April and
June of 1995.

Sul l'ivan contends that his original conduct with Shultz and Mason was
a separate conspiracy fromthe one proven at trial and that there was not
sufficient evidence that he agreed to be a nenber of the larger-scale
conspiracy proven at trial. To the contrary, however, the evidence at
trial indicated that Sullivan also participated in later decisions with
other conspirators, from which a jury could infer that he know ngly
participated in the overall single conspiracy charged in the indictnent.
Sullivan participated in the January 1996 decision to begin naking
net hanphet ami ne with

-15-



lithium a readily accessible ingredient which would allow themto produce
nore net hanphetani ne and to nake nore noney. Even assunmi ng he was not at
that tinme aware of the scale of distribution taking place, there is anple
evidence that Sullivan knew and wllingly participated in Shultz and
Mason's efforts to nmake and di stribute nmet hanphetam ne. "Once a conspiracy
is established, even slight evidence connecting a defendant to the
conspiracy may be sufficient to prove the defendant's intentiona
involvenent." United States v. Kinshaw, 71 F.3d 268, 272 (8th Cr. 1995).
The evidence is sufficient to support a reasonable juror's concl usion that
Sul livan knowingly participated in the single charged conspiracy to

manufacture and to distribute nethanphetani ne. There was no variance
bet ween the proof offered at trial and the single conspiracy charged in the
indictnent. The jury was correctly instructed on single versus nultiple

conspiracies. The district court properly denied Sullivan's notion for
acqui ttal

C. Alen's Appea

Allen challenges his sentence, arguing that the district court
viol ated Federal Rule of Orimnal Procedure 32(c)(1) by failing to rule on
his objections to the presentence investigation report (PSR) prior to
pronounci ng his sentence. All en made several objections to the PSR,
di sputing the relevant conduct and the base offense |evel because he
di sagreed with the quantity of drugs attributed to him disputing the
adjustnent for his role in the offense, and objecting to the total offense
| evel assessed.

Rule 32(c)(1) requires the sentencing judge to give the defendant and
t he governnent the opportunity to comment on the PSR and requires the
district court to "rule on any unresolved objections to the presentence

report." Further, "[f]or each matter controverted, the court nust nake
either a finding on the allegation or a deternmnation that no finding is
necessary because the controverted matter will not be taken into account
in, or will not affect, sentencing." Fed. R Cim P. 32(c)(1). "W have

consistently held that when a defendant objects to portions of the PSR the
district
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court nust base its findings on evidence rather than on the disputed PSR
information." United States v. Mayer, 130 F.3d 338, 339 (8th Cr. 1997).

At the outset of Allen's sentencing hearing, the district court noted
that Allen had subnmitted a nunber of objections to the PSR The court
specifically asked whether Allen w shed to be heard on those objections.
Al l en responded that he would like to have all his "objections remain as
stated," but he chose to specifically address the court regarding only the
downward departure issue. (Allen's Sent. Tr. at 5.)

The entire hearing revolved around the downward departure issue
Allen testified concerning his fanmily obligations and work history. The
governnent opposed any downward departure and asked that the renaining
obj ections be overrul ed based upon the trial testinony. At the close of
the hearing, the governnment asked the court to consider a sentence within
the range stated by the PSR (188 to 235 nonths). Allen did not object to
the governnent's statenent of the applicable sentencing range at this tine.
He nerely requested a departure bel ow that recommended range.

The court deni ed the downward departure, sentenced Allen to 188 nonths
of inprisonnent, and then gave the defendant one |ast opportunity to
respond or object regarding the sentence. Allen's attorney responded only
by requesting the court to recomend Allen for substance abuse treatnent.
Allen did not renew or raise any objection to the 188-nobnth term of
i mprisonnent, he did not request a ruling on his objection to the PSR s
drug quantity determination, and he did not request a hearing on the
gquantity of drugs attributable to him Because he never requested a ruling
fromthe court on his objections to the PSR and he all owed sentencing to
proceed without specifically renewing his objections to the quantity
determ nation or offense |evel conputation, we conclude that Allen waived
t hese objections, and we will not consider them for the first tinme on
appeal . See United States v. Goodwin, 72 F.3d 88, 90 (8th G r. 1995)
(hol di ng defendant wai ved objections to quantity deternination where he
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argued only the departure issue and failed to pursue his quantity objection
or request an evidentiary hearing on the issue when given opportunities to
do so).

I1l. Concl usion

Accordingly, for the reasons stated above we affirmthe judgnments of
the district court.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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